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Don’t	
  Publish	
  My	
  Tweets!	
  

•  QuesJons	
  to	
  consider	
  
–  Is	
  content	
  on	
  TwiLer	
  copyrighted?	
  

•  Tweets	
  (text)	
  
•  Photos	
  

–  If	
  it	
  is,	
  what	
  fair	
  use	
  rules	
  apply?	
  
•  Can	
  I	
  link?	
  
•  Can	
  I	
  republish?	
  
•  Can	
  I	
  use	
  for	
  commercial	
  intent?	
  



Copyright Law: The Basics 



Copyright Infringement 

Using someone else’s original work 
without obtaining the copyright 

owner’s permission 



What is copyright? 

©	



?	





Copyright protects property 
 



Rights protected by a copyright 

•  Reproduction 
•  Adaptation 
•  Distribution 
•  Public performance 
•  Public display 



Rights protected by a copyright 

•  Reproduction 
•  Adaptation 
•  Distribution 
•  Public performance 
•  Public display The copyright of the cover art 

from Bruce Springsteen’s 1984 
Born in the USA album is just 
one of several associated with 
the musical work	
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•  Recognized in U.S. Constitution 
–  Encourage progress through advancement of  
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Purpose of copyright 

•  Recognized in U.S. Constitution 
–  Encourage progress through advancement of  

 arts & sciences 

•  Reward creative efforts 

•  Promote societal knowledge 



Intellectual Property 

•  Copyright 
•  Patent 
•  Trademark 

•  Plagiarism 



Copyright v. Patent Protection 



Copyright v. Trademark 

A few examples of some well-known trademarks and service marks	





Copyright v. Trademark 

The Test:"
Is there a likelihood 
of consumer 
confusion?"



Copyright v. Plagiarism 

•  Posing as the creator of a work that is not 
your own 
 

•  Not a legal term 
 

•  Academic crime with variable definitions 



What can be copyrighted? 

Requirement 1: Originality 
 

Requirement 2: Minimal Creativity 
 

Requirement 3: Fixation 
 

!



Copyright law protects  
material on the Internet! 

 



Copyright can protect: 

•  Photos 
•  Stories 
•  Illustrations 
•  Cartoons 
•  Advertisements 
•  …even Wallpaper 



Copyright does not prohibit use of: 

Ideas	





Copyright does not prohibit use of: 

Facts	





Copyright does not prohibit use of: 

•  Most federal government records 
 

•  Some state and local government records 



New York, NY, September 25, 2001 — A rescue worker overlooks the rubble 
from the collapsed World Trade Center. Photo by Mike Rieger/ FEMA News 
Photo (www.photolibrary.fema.gov) 



Copyright does not prohibit use of: 
•  Odds and Ends  

–  Titles 
–  Slogans 
–  Short phrases 
–  Names 
–  Familiar symbols 
–  Lists of ingredients 
–  Basic instructions 
–  Simple blank forms 



days of our lives	



The sound of music	



Just do it!	



Oops, I did it again. 

t i t a n i c!
1 c. sugar	



1 c. butter	



1 egg	



3 c. flour	



Mix together.  Bake on 
cookie sheet at 325º	





Copyright does not prohibit use of: 

•  Works whose 
copyright has 
expired 

 





How long does a copyright last? 

www.splc.org/copyrightcalculator"



How is a work  
copyrighted? 

•  Copyright exists 
from the moment a 
work is created 



Copyright MythBuster #1 

A work that does not have a copyright notice 
(e.g., © Copyright 2006 Student Press Law 
Center) is not protected by copyright and can 
be used freely.	



False: Since 1989, a copyright notice has been 
optional and its inclusion or omission on a work 
does not affect the validity of a copyright.	





Copyright MythBuster #2 

A work must be registered with the U.S. 
Copyright Office to receive copyright protection.	



False: Formal registration of a copyright is not 
required."



What about  
registration? 

•  Form 
•  Fee 
•  Submit copies 
•  Some added benefits 

www.copyright.gov"



Who owns a copyright? 

•  “Work for hire” doctrine 
–  Work owned by employer 
–  Formal employer/employee relationship required 

 
•  Most high school student journalists are likely “independent 

contractors” who own the works they create 
 

•  Importance of a copyright agreement 



The General Rule 

If you didn’t create it and/or you 
don’t own the copyright to it, you 
must get permission to use it"



Copyright MythBuster #3 

Including a credit line on a copyrighted 
work is enough to avoid copyright 
problems.	



False: The law requires actual permission 
from the copyright owner, not just attribution."



"
	



Amidst a throng of photographers, the Queen Mother joins Prince Charles and 
Princess Diana for the London world premier of the film 84 Charing Cross Road!

Photo Courtesy of Famous People Magazine	



People in the News: The Year in Review	



The High Schoolian 1987	



Absent actual 
permission, a 
credit line will 
not protect 
against 
claims   of 
copyright 
infringement"



Obtaining copyright permission 

Copyright Notice	



Publisher’s 
Contact 
Information"



Obtaining copyright permission 
•  Written copyright permission request usually 

required and should include: 
–  Contact information 
–  Expected publication date 
–  Number of copies you intend to produce  
–  Publication price (if any) 
–  Non-profit statement (if applicable) 
–  Clear description of intended use  
–  Response deadline 

•  Written permission response preferred 



Purchasing copyright licenses 



The General Rule 

If you didn’t create it and/or you 
don’t own the copyright to it, you 
must get permission to use it"

Except…"



Fair Use:  
An Exception to the Rule 
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•  Using a limited amount of a copyright-
protected work for news, educational or 
informational purposes without consent may 
be permissible as a “fair use” 



Fair Use:  
An Exception to the Rule 

•  Using a limited amount of a copyright-
protected work for news, educational or 
informational purposes without consent may 
be permissible as a “fair use” 

 
•  Not every use by a student media 

organization is a fair use 
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The Four Factors 

•  What is the purpose and character of the use?  
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Fair Use: 
The Four Factors 

•  What is the purpose and character of the use?  

•  What is the nature of the copyright-protected work? 
 
•  How much of the original work is used?  



Copyright MythBuster #4 

You can safely use up to 250 words of text 
or up to 30 seconds of a song or movie 
without violating copyright law. 	



False: Copyright law does not recognize any 
absolute word/time allowances or other “safe 
harbors” for use of copyright-protected works."



Fair Use: 
The Four Factors 

•  What is the purpose and character of the use?  

•  What is the nature of the copyright-protected work? 
 
•  How much of the original work is used?  

•  What is the effect of the use on the potential market 
value of the original work? 



Common fair use examples 



Common fair use examples 



Common fair use examples 



Common fair use examples 



Copyright  
and Parody 

• “Conjure Up” Test	



• Parody of original 
must be obvious	



• Minimal impact 
on market value 
of original	



• Creativity counts	





Penalties for  
Copyright Infringement 

•  Actual damages 
 

•  Statutory damages 
 

•  Injunctive relief 



U.S. Copyright Office Web site: 
 

www.copyright.gov 
 



Is	
  Content	
  on	
  TwiLer	
  Copyrighted?	
  

•  You	
  retain	
  your	
  rights	
  to	
  any	
  Content	
  you	
  
submit,	
  post	
  or	
  display	
  on	
  or	
  through	
  the	
  
Services.	
  By	
  submiSng,	
  posJng	
  or	
  displaying	
  
Content	
  on	
  or	
  through	
  the	
  Services,	
  you	
  grant	
  
us	
  a	
  worldwide,	
  non-­‐exclusive,	
  royalty-­‐free	
  
license	
  (with	
  the	
  right	
  to	
  sublicense)	
  to	
  use,	
  
copy,	
  reproduce,	
  process,	
  adapt,	
  modify,	
  
publish,	
  transmit,	
  display	
  and	
  distribute	
  such	
  
Content	
  in	
  any	
  and	
  all	
  media	
  or	
  distribuJon	
  
methods	
  (now	
  known	
  or	
  later	
  developed).	
  



Is	
  Content	
  on	
  TwiLer	
  Copyrighted?	
  

•  Tip:	
  This	
  license	
  is	
  you	
  authorizing	
  us	
  to	
  make	
  
your	
  Tweets	
  available	
  to	
  the	
  rest	
  of	
  the	
  world	
  
and	
  to	
  let	
  others	
  do	
  the	
  same.	
  



Is	
  Content	
  on	
  TwiLer	
  Copyrighted?	
  

•  License	
  gives	
  rights	
  for	
  TwiLer	
  to	
  publish	
  
content	
  

•  License	
  gives	
  rights	
  for	
  others	
  to	
  “do	
  the	
  
same.”	
  

•  RetweeJng	
  “covered”	
  by	
  TOS	
  
•  What	
  about	
  publishing	
  elsewhere?	
  



Copyrighted	
  Photos	
  on	
  TwiLer	
  



Is	
  Content	
  on	
  TwiLer	
  Copyrighted?	
  

•  Photographer	
  Daniel	
  Morel	
  sues	
  Washington	
  
Post	
  and	
  AFP	
  for	
  publishing	
  and	
  selling	
  his	
  
photo	
  from	
  HaiJan	
  earthquake	
  

•  Judge	
  rules	
  in	
  January	
  2013	
  that	
  TwiLer’s	
  TOS	
  
does	
  not	
  give	
  new	
  agencies	
  the	
  right	
  to	
  
publish	
  without	
  the	
  photo	
  owner’s	
  permission	
  



The	
  Answer:	
  Fair	
  Use	
  

•  Fair	
  Use	
  Tests	
  
– The	
  purpose	
  of	
  the	
  use	
  (commercial,	
  educaJonal)	
  
– The	
  nature	
  of	
  the	
  copyrighted	
  work	
  
– The	
  amount	
  of	
  the	
  copyrighted	
  work	
  used	
  when	
  
compared	
  to	
  the	
  whole	
  work	
  

– The	
  effect	
  the	
  use	
  will	
  have	
  on	
  the	
  market	
  value	
  
of	
  the	
  work	
  



Purpose	
  of	
  Use:	
  
Is	
  it	
  “TransformaJve?”	
  

•  Commentary	
  
•  CriJcism	
  
•  News	
  ReporJng	
  

– Original	
  work	
  has	
  news	
  value	
  
– MaLers	
  of	
  public	
  importance	
  
– MaLers	
  of	
  public	
  interest	
  
– Public	
  benefits	
  for	
  knowledge	
  



Nature	
  of	
  the	
  Work	
  

•  FicJon	
  versus	
  non-­‐ficJon	
  
– Far	
  more	
  laJtude	
  with	
  non-­‐ficJon	
  
– Cannot	
  copyright	
  facts	
  

•  Published	
  versus	
  non-­‐published	
  
– Far	
  easier	
  to	
  claim	
  fair	
  use	
  for	
  published	
  work	
  
– Some	
  unpublished	
  work	
  also	
  subject	
  



Amount	
  of	
  Work	
  Used	
  

•  No	
  clear	
  guidelines	
  for	
  how	
  much	
  is	
  “legal”	
  
•  Limit	
  use	
  to	
  as	
  liLle	
  as	
  possible	
  to	
  achieve	
  
your	
  editorial	
  purpose	
  

•  Cannot	
  diminish	
  value	
  of	
  the	
  original	
  work	
  
•  SubstanJal	
  quotaJon	
  easier	
  to	
  jusJfy	
  on	
  
published	
  rather	
  than	
  non-­‐published	
  works	
  



Effect	
  on	
  Market	
  Value	
  

•  Content	
  distributed	
  at	
  a	
  fee	
  more	
  protected	
  
than	
  content	
  distributed	
  for	
  free	
  

•  Copyright	
  holder	
  need	
  only	
  prove	
  potenJal	
  
market,	
  not	
  actual	
  one	
  

•  If	
  use	
  increases	
  market	
  for	
  the	
  copyrighted	
  
work,	
  more	
  likely	
  to	
  find	
  fair	
  use	
  legiJmate	
  



Other	
  ConsideraJons	
  

•  Public	
  Doman	
  
•  Government	
  data	
  
•  Facts	
  are	
  not	
  copyrightable	
  
•  Private	
  communicaJons	
  usually	
  a	
  different	
  
maLer	
  

•  Beware	
  the	
  DMCA	
  as	
  ISPs	
  may	
  remove	
  
content	
  you	
  feel	
  is	
  not	
  protected	
  



What	
  About	
  Facebook?	
  

•  Similar	
  rules	
  as	
  TwiLer	
  
•  Reposts	
  on	
  Facebook	
  probably	
  fine	
  
•  “QuoJng”	
  of	
  Facebook	
  text	
  posts	
  in	
  news	
  
stories	
  most	
  likely	
  is	
  fair	
  use	
  

•  Taking	
  photos	
  may	
  violate	
  copyright	
  of	
  
original	
  photographer—but	
  not	
  Facebook	
  
poster	
  



Can	
  you	
  sue	
  TwiLer	
  &	
  Facebook	
  
over	
  a	
  member’s	
  defamatory	
  

comments?	
  

See	
  §	
  230	
  of	
  the	
  Federal	
  
CommunicaJons	
  Decency	
  Act	
  

	
  
hLp://www.eff.org/issues/bloggers/legal/liability/230	
  	
  



Finkel	
  v.	
  Dauber	
  

•  2010,	
  NY	
  case	
  

•  Secret	
  Facebook	
  group	
  

–  VicJm	
  of	
  the	
  bullying	
  
sues	
  for	
  defamaJon	
  



Celebrity/News	
  Online	
  DefamaJon	
  
examples	
  

•  Kim	
  Kardashian	
  &	
  the	
  cookie	
  diet	
  
–  hLp://Jnyurl.com/yjssrey	
  	
  
–  Follow-­‐up	
  analysis:	
  

hLp://writ.news.findlaw.com/hilden/20100104.html	
  	
  
•  Courtney	
  Love	
  

–  hLp://Jnyurl.com/cgqerq	
  	
  
–  Update:	
  hLp://artsbeat.blogs.nyJmes.com/2011/03/04/courtney-­‐love-­‐seLles-­‐twiLer-­‐defamaJon-­‐case/?emc=eta1	
  	
  

•  Gossip	
  sites:	
  
–  CincinnaJ	
  Bengal	
  cheerleader	
  case	
  

•  hLp://Jnyurl.com/2uk3a2b	
  	
  
•  Update:	
  

hLp://www.usatoday.com/story/ondeadline/2012/10/08/cincinnaJ-­‐bengal-­‐
cheerleader-­‐teacher-­‐student-­‐sex-­‐teen/1619991/	
  	
  

•  Update	
  2:	
  
hLp://www.insurancejournal.com/news/midwest/2013/01/25/278781.htm	
  	
  



Celebrity/News	
  Online	
  DefamaJon	
  
examples	
  

•  Corey	
  Clark:	
  
hLp://www.pressconnects.com/arJcle/
20130130/ENT/301300065/Former-­‐Idol-­‐
contestant-­‐sues-­‐120-­‐million-­‐defamaJon-­‐claim	
  	
  

•  Mike	
  McQueary:	
  
hLp://sportsillustrated.cnn.com/college-­‐
football/news/20130115/penn-­‐state-­‐mike-­‐
mcqueary/	
  



Business	
  Interests	
  	
  
&	
  Online	
  DefamaJon	
  

•  Apartment	
  Mold:	
  	
  
–  hLp://consumerist.com/2010/01/twiLer-­‐defamaJon-­‐lawsuit-­‐dismissed.html	
  	
  

•  Unfavorable	
  tweets	
  against	
  businesses:	
  
–  Restaurant	
  Yelps:	
  hLp://nyJ.ms/fII6iP	
  
–  T	
  &	
  J	
  Towing	
  v.	
  Kurtz,	
  Facebook	
  group:	
  Kalamazoo	
  Residents	
  against	
  

T&J	
  Towing	
  
•  hLp://www.citmedialaw.org/blog/2010/tj-­‐towing-­‐v-­‐kurtz-­‐weve-­‐got-­‐court-­‐

documents	
  	
  
•  Update	
  &	
  what	
  is	
  S.L.A.P.P.?	
  hLp://nyJ.ms/d7C2so	
  

–  “Worst	
  car	
  dealership	
  in	
  the	
  world”	
  
•  hLp://www.citmedialaw.org/sites/citmedialaw.org/files/2009-­‐12-­‐04-­‐Route

%206%20Hyundai%20Demand.pdf	
  
•  hLp://www.citmedialaw.org/sites/citmedialaw.org/files/2009-­‐12-­‐19-­‐Alascio

%20Response.pdf	
  	
  



Business	
  Interests	
  	
  
&	
  Online	
  DefamaJon	
  

•  Doctors	
  and	
  online	
  reviews:	
  
–  hLp://www.washingtonpost.com/business/economy/
some-­‐doctors-­‐try-­‐to-­‐squelch-­‐online-­‐reviews/2011/11/29/
gIQA2KQhYQ_story.html	
  	
  

•  Pink	
  slime	
  suit:	
  
–  hLp://www.foxnews.com/us/2012/09/13/bpi-­‐sues-­‐abc-­‐
news-­‐for-­‐pink-­‐slime-­‐defamaJon/%20?test=latestnews	
  



ReputaJon	
  Management	
  Services	
  



False	
  Statements	
  

•  Fib	
  on	
  Facebook?	
  	
  Law	
  calls	
  it	
  criminal.	
  
– hLp://www.foxnews.com/poliJcs/2011/11/17/
fib-­‐on-­‐facebook-­‐us-­‐law-­‐calls-­‐it-­‐criminal-­‐criJcs-­‐
warn/	
  	
  

•  Bill	
  would	
  criminalize	
  posing	
  as	
  someone	
  else:	
  
– hLp://www.usatoday.com/story/news/
2013/01/02/bill-­‐would-­‐outlaw-­‐posing-­‐as-­‐others-­‐
online/1805771/	
  	
  



Misc.	
  Free	
  Speech	
  Issue:	
  
Students’	
  right	
  to	
  free	
  speech	
  

•  “Faked”	
  profiles	
  
– Mix	
  of	
  rulings	
  

•  Fake	
  MySpace	
  profile	
  for	
  a	
  Texas	
  principal	
  Draker	
  v.	
  Schreibner	
  
•  Facebook	
  parody	
  profile	
  of	
  principal	
  Trosch	
  by	
  high	
  school	
  student	
  
Layshock	
  v.	
  Hermitage	
  School	
  District	
  

•  14	
  y	
  o	
  middle	
  school	
  student	
  created	
  fake	
  MySpace	
  J.S.	
  v.	
  Blue	
  
Mountain	
  School	
  

•  hLp://blog.ericgoldman.org/archives/2012/03/suspension_for_1.htm	
  	
  

– ApplicaJon	
  of	
  Tinker	
  v.	
  Des	
  Moines	
  (1969	
  US	
  S.	
  Ct.	
  
case).	
  Black	
  armbands	
  &	
  school	
  ban	
  

•  Opinion	
  piece:	
  
–  	
  Sophomoric	
  free	
  speech,	
  hLp://usat.me?39347532	
  

	
  



Free	
  Speech	
  Issue:	
  
Employee’s	
  right	
  to	
  free	
  speech	
  

Workplace	
  rants	
  on	
  social	
  media	
  are	
  headache	
  for	
  companies	
  
The	
  Teacher	
  Cases:	
  
•  PA	
  teacher	
  suspended	
  (with	
  pay??!!)	
  for	
  calling	
  her	
  students	
  “lazy	
  

whiners”	
  hLp://usat.me?43808478	
  	
  

•  NJ	
  1st	
  grade	
  teacher	
  says	
  she	
  “felt	
  like	
  a	
  warden	
  overseeing	
  future	
  
criminals”	
  hLp://Jnyurl.com/3bngqhb	
  	
  

–  Update:	
  
hLp://blog.ericgoldman.org/archives/2013/01/tenured_school_1.htm	
  	
  

Employee	
  examples:	
  
•  Policies	
  barring	
  Eee	
  from	
  depicJng	
  companies	
  “in	
  any	
  way”	
  on	
  

social	
  media	
  sites	
  
–  EMT	
  fired	
  b/c	
  crit.	
  she	
  posted	
  on	
  v,	
  “a	
  17”:	
  hLp://nyJ.ms/djca6U	
  	
  

•  Federal	
  right	
  to	
  form/discuss	
  unions	
  &	
  working	
  condiJons	
  



Free	
  Speech	
  Issue:	
  
Anonymous	
  Speech	
  

•  Anonymous	
  publishing	
  as	
  a	
  First	
  Amendment	
  
right	
  	
  
– McIntyre	
  v.	
  Ohio	
  Elec@ons	
  Commission	
  US	
  S.	
  Ct	
  1995	
  
–  hLp://gilc.org/speech/anonymous/	
  	
  

•  Online	
  speech,	
  accomplished	
  using	
  remailers	
  
– A	
  series	
  of	
  servers	
  that	
  strip	
  our	
  idenJfying	
  info	
  &	
  
sub	
  in	
  anonymous	
  code	
  or	
  random	
  numbers.
	
  (chained	
  remailing)	
  



Does	
  the	
  First	
  Amendment	
  give	
  you	
  the	
  
right	
  to	
  speak	
  anonymously	
  online?	
  

•  Yes,	
  but	
  you	
  do	
  not	
  have	
  the	
  right	
  to	
  speak	
  
falsely	
  &	
  injuriously.	
  Melvin	
  v.	
  Doe	
  

•  DefamaJon	
  example	
  below:	
  



Common	
  Newsroom	
  Scenarios	
  



Newsroom	
  quotes	
  tweet	
  of	
  
newsworthy	
  person	
  in	
  on-­‐air	
  story?	
  



Taking	
  Facebook	
  profile	
  picture	
  to	
  use	
  
in	
  story?	
  



Newsroom	
  uses	
  first	
  photos	
  of	
  
breaking	
  news	
  from	
  Instagram?	
  



Linking	
  to	
  Facebook	
  profile	
  in	
  news	
  
story	
  on	
  the	
  web?	
  



Newsroom	
  pastes	
  screen	
  shot	
  of	
  
Facebook	
  post	
  in	
  news	
  story?	
  



Final	
  Takeaways	
  
-­‐from	
  Digital	
  Media	
  Law	
  Project	
  

•  Use	
  only	
  as	
  much	
  of	
  the	
  copyrighted	
  work	
  as	
  is	
  necessary	
  to	
  
accomplish	
  your	
  purpose	
  or	
  convey	
  your	
  message	
  

•  Use	
  the	
  work	
  in	
  such	
  a	
  way	
  that	
  it	
  is	
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